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FEDERAL ELECTION COMMISSION 
WASHINGTON, D.C. 2046J 

Michael E. Toner, Esq. 
Conine A. Fdencki, Esq. JAN I i 2009 
Bryan Cave LLP 
700 13* Stteet NW 

K Wadungton, DC 20005 
0 
^ RE: MUR 5926-Republican Party of Mumesota 
0 
tn 
ST Dear Mr. Toner and Ms. Fdencki: 
0 
^ On July 20,2007, tfae Federd Election Conunissum notified your clienta, tfae Republican 

Party of Mumesota and Anthony G. Sutton, in his officid cqiacity as treasurer, of a complamt 
dleging violations of certdn sections of the Federd Election Campdgn Act of 1971, as amended 
C*tiie Act"). A copy of the complamt was fiirwarded to your clienta at tfaat time. 

Upon fiirtfaer review of tfae allegations contdned in tfae compldnt, and infimnation 
siipplied by your clienta, the Commisdon, on December 2,2008, found that there is reason to 
bdieve tfaat tfae Rqiublican Party of Mumesota and Antfaony G. Sutton, ui fais officid cqiacity as 
treasurer, viotated 2 US.C § 434(b), a providon oftiie Act Also on December 2,2008, based 
on infbnnation ascertained by the Comnussion Ul die nonnd course of carr^^ 
supervisory respondbilities, the Commisdon fiiund tfaat tiiere is reason to believe your dienta 
violated 2 U.S.C. §§ 441b(a) and 441a(f) and 11 C.F.R. §§ 102.S(a) and 106.7(f), providona of 
tiie Act and Conunisdon regulations. See 2 U.S.C. § 437g(a)(2). The Facttud and Legd 
Andysis, which fimned a basis fiir the Conunisdon's findings, is attacfaed for your unfimnation. 

You may submit any fiictud or legd materials that you believe are relevant to the 
Commisdon's consideration of tfais matter. Please sufamit sucfa materials to tfae Generd 
Coimsd's Office witiun 15 days of recdpt of tfais letter. Wfaere apprqiriate, statementa diould be 
submitted under oath. In tfae absence of additiond uifimnation, die Conunisdon may find 
probable cause to believe that a viotation faas occuned and proceed witfa conciliation. 

If you are interested mpursmng pre-probable cause conciliation, you diould so request m 
writing. See 11 C.F.R. § 111.18(d). Upon recdpt oftiie request, tfae Office oftiie General 
Counsd wiU nudte recommendations to tfae Coinmisdon dtfaer piqposmg an agreen^ 
settiement of tfae matter or recommending dedining tfaat pre-probdile cause condliation be 
pursued. TheOfficeof the Generd Coimsel may recommend tfaat pre-probable cause 
conciliation not be entered into at tfais time so tfaat it may complete ita investigation of tfae matter. 
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Furtfaer, tfae Commission will not entertdn requesta finr pre-probable cause conciliation after 
briefs on probdile cause have been mdled to the respondent 

Requesta for extendons of time will not be routinely granted. Requesta must be made in 
writing at least five days prior to the due date of the response and spedfic good cause must be 
demonstrated. In addition, the Office of tfae (Senerd Ciunsel ordinarily will not give extensions 
beyond 20 days. 

Tbis matter will remam confidentid m accordance witii 2 U.S.C. §§ 437g(aX4)(B) and 
437g(aX12XA) unless you notify the Coinmission in writing that you wish the matter to be made 
public. 

0 
ri If you have any questions, piease contact Kasey Moigedieuii, tfae atttirneyasdgned to 
Q tius nutter, at (202) 694-1650. 
Kl 

Q On bdialf of the Commisdon, 

f 

Steven T.Wdtiier 
Cfaairman 

Enclosure 
Factud and Legd Andysis 
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5 RESPONDENTS: RepublicanParty of Minnesota and Antiiony G. Sutton, MUR 5926 
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7 
8 L INTRODUCTION 
9 

10 This matter was generated by a complaint filed with the Federal Election Commission 

rs. 11 (*'the Commission'*) by Citizens for Responsibility and Ethics m Washington (CREW), Melanie 
0 
*̂  12 Sloan, and Diane Geith, and by uifoimation ascertained by the Commission in the normd course 
0 
tn 

^ 13 of carrying out its supervisoiy responsibilities. 5!ee 2 U.S.C. § 437g(a)(l) and (2). 

O 14 H. FACTUAL SUMMARY 
r i 

15 The Compldnante allege that the Republican Party of Minnesota C*RPM") violated 

16 several sections of die Federd Election Campdgn Act of 1971, as amended C*the Act"), based 

17 on infonnation contdned in a press article in the MinneapoHs-St. Paul Star Tribune and a 

18 confidentid memorandum written by fomier RPM finance durector Dwight Tostenson and 

19 pubŴ ed in fhe Star Tribune. Compldnt at 3. The article rqiorted tfaat Tostenson drafted a 

20 memorandum to the RPM State Executive Comniittee on Fdiroaiy 1S, 2007 dleguig that RPM 

21 underatated ita debta by S1(X),000 or more, and aignificantiy delayed payment of staff expense 

22 reporta. Dan Browning and Pat Doyle. Intemd Compldnts Roil State GOP Office. Minneapolis' 

23 St. Paul Star Tribune (June 2,2007). The memorandum stated timt begmning in May 2006, 

24 Tostenson reported to the Chainnan of RPM that the committee was violating FEC laws and 

25 provided the committee Chdrman with a list of suspected illegd activities. Complaint at 4. 

26 From February 20-26,2007, only days after Tostenson reportedly gave his memorandum to tiie 

27 RPM Executive Board, RPM filed amendmenta to 51 mcntidy rqiorta tfaat it faad origuidly filed 

28 fiom 2002 tiuougfa 2006. 
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1 The complaint makes tiiree dlegations. Complainante allege that RPM violated 2 U.S.C. 

2 § 434(b)(8) and 11 CF.R. §§ 104.3(d), 104.11(a) and (b) by fdling to disclose ddita and 

3 obligations of $100,000 or more from approximately May 2006 to at least February 2007. 

4 Complaint at 5. Complainante furtiier allege that RPM violated 11 C.F.R. § 116.5 by fdling to 

5 report unreimburaed staff advances as contributions and outetanding debts during the same 

^ 6 approximate time period. Compldnt at 6. Findly, the compldnt alleges that RPM does not 

^ 7 meet the threshold requiremente for substantial compliance with the Act and thus should be 
0 
tn 8 subject to a Commission audit and field investigation under 2 US.C § 438(b). 
sr 
^ 9 RPM's response to the compldnt does not address the merite oftfae allegations. Instead, 
ri 

ri 10 Respondente request that the Conmussion take no action with respect to the matter at this time. 

11 The response explains that RPM is cunently reviewing ita own records for the period oftime at 

12 issue and has retained an outaide accounting firm to assist in the process. The response aUxi 

13 states that RPM intends to file all amendmenta to its disclosure reports simultaneously by an 

14 anticipated date of December 2007. Due to RPM's "comprehensive action on its own accord and 

15 in good faitfa," Respondente request that the matter be held in abeyance until the review and 

16 amendment process is completed. 

17 In the Commission's imtid contact with counsd for tfae Respondents, counsel mdicated 

18 tfaat Respondente were faolding status meetmgs regardmg tfae mtemd audit and tfaat tfaey had 

19 completed review of two yeara of the committee's activity. Counsel indicated that the resulte of 

20 die audit would not likely be avdlable until tiie end of2007 at die earliest, hi May 2008, RPM 

21 filed amendmente to 77 disclosure rqiorte qianning tiie tune period of2002 througfa 2007. The 

22 amendmenta disclose additiond debta on each of RPM's numtidy rqiorta fiom May 2006 



0 
rs. 
0 
ri 

0 

tn 

© 

MUR 5926 (Republican Party of Minnesoui) 
Factual and Legal Analysis 
Page 3 

1 through February 2007. The newly disclosed debt is related to vendor payments, specifically 

2 communications, mdling, and travel expenses. 

3 Additionally, it appeara that RPM nude an excessive transfer of over S1.4 million of non-

4 federd ftinds for allocated administrative expenses that may have resulted in impermissible 

5 transfera of conttihutions prohibited in connection with federal elections to the Committee's 

6 federal account. RPM disclosed excessive transfera on the Committee's Amended 2006 12-Day 

7 Pre-General, Amended 2006 30-Day Post-General, and Amended 2006 Year-End Reports, as 

8 summarized in the chart bdow: 

Report Schedule 113 for 
Line 18(a): 

Transfera from Non-
Federal Account for 
Allocated Activity 

Schedule H4 for Line 
21(aKII): Non-Federal 

Share of Allocable 
Admfaiistratlve 

Expenses 

Apparent Excessive 
Amonnt 

2006 Amended 12-
Day Pre-General 

Report (filed 5/21/08) 

$150,000.00 $42,633.39 $107,366.61 

2006 Amended 30-
Day Post-General 

Report (filed 5/21/08) 

$1,191,924.40 $77,464.13 $1,114,460.27 

2006 Amended Year-
End Report (tiled 

5/21/08) 

$221,211.48 $38,901.52 $182,309.96 

Total $1,563,135.88 $158,999.04 $1^,136^ 
9 

10 The Commission's Reporta Andysis Division ("RAD") sent an mitial Request for 

11 Additiond Infonnation ("RFAT) to RPM regarding the transfera on June 6,2007, 

12 recommenduig that RPM transfer tiie excessive amount back to the non-federd account 

13 Altiiough RAD contacted RPM multiple tunes fiom June 2007 tfarougfh April 2008, RPM never 

14 transferred the excesdve amount Instead, RPM indicated that it was in tfae process of a 

15 "tfaorougfa review" of ite finances. RPM's amended reporte for 2002-2007 activity filed in May 

16 2008 changed some of the figures at issue. 
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1 IIL ANALYSIS 

2 The Commission finds reason to believe that respondents Republican Party of Minnesota 

3 and Antiiony G. Sutton, in his official capacity as treasurer, violated 2 U.S.C. §§ 434(b), 441b(a), 

4 and 441a(f), and 11 C.F.R. §§ l02.S(a) and 106.7(0-

5 A. Employee Retirement Accounta 

^ 6 Tostenson's confidentid memorandum dleged that RPM misappropriated employees' 
0 
ri 7 retirement account funds. He cldmed the funds were witfaheld from employee payroll checks 
0 

^ 8 but not immediatdy deposited mto employee accounta. Exhibit B at 1. Tostenson dleged that as 

0 9 much as $12,000 was not dqiosited at any one time and that some delays in payment exceeded 
ri 

10 five montiis. Exhibit Bat 2. 

11 In the instant nutter. Respondent's fdlure to pay employees' retirement benefite as 

12 specified in their employment contracte appeara to constitute a violation ofthe Act. 11 CF.R. 

13 § 104.11 (b) provides that regularly recurring administrative expenses will be treated as debt 

14 when payment is due. If a committee does not pay an employee for services rendered to tiie 

15 committee in accordance with an employment contract or a formd or informd agreement to do 
16 so, tfie unpdd amount may be tt:eated as debt owed by the committee to the employee, or tfie 

17 employee can dgn a written agreement to convert his or her status to a volunteer. 11 C.F.R. 

18 § 100.74. If tfae unpdd amount is treated .as debt, the conunittee must continue to report the debt 

19 in accordance witii 11 CF.R. f § 104.3(d) and 104.11 until tiie debt is extinguished, until tiie 

20 Commisdon has completed a review of a debt settlement plan purauant toll C.F.R. § 116.7(f), 

21 or until the employee agrees to become a volunteer, whichever occura first. Thus, fiulure to 

22 report the unpdd benefite aa ddit without either a debt settlement plan or volunteer services 

23 agreement is a violation of 2 U.S.C § 434(b). 
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1 RPM's disclosure reports appear to substantiate Tostenson's allegation of delayed 

2 payments to employee retirement accounta. The committee's reports display a pattem of fdling 

3 to make payments into employee retirement accounta for several months, followed by a large 

4 "catch up" disbursement. For example, from October 2005 through June 2006, RPM had zero 

5 disburaemente reported to employee retirement accounta. In July 2006, RPM rqiorted a 

H 6 $12,243.46 payment to the IRA accounts. In 2006, the monthly figure normdly pdd to 
CO 

^ 7 employee IRA accounts was $1,659.56. RPM had other periods of non-payment to the IRA 
ri 

0 
ro 8 accounta, including severd months in 2007. This pattem suggeste that RPM violated 2 U.S.C 
^ 9 § 434(b) by fdling to report unpdd employee retirement benefita as debt Therefore, there is 
0 

10 reason to believe RPM violated 2 US.C § 434(b). 

11 B. Failure to Report Debta and Ddayed Payment of Staff Expense Reports 

12 As previously noted, Comphunanta also dlege a possible § 434(b)(8) rqiortmg violation 

13 due to RPM's fieiilure to report ddits and obligations of $100,000 or more. 2 U.S.C. § 434(b)(8) 

14 requires committees to disclose "the nature and amount of outstanding debte and obligations" in 

15 tfaeir reporta. These debta and obligations must be continuously rqiorted until they are 

16 extinguished. 11 CF.R. § 104.11(a). Debta of $500 or less must be reported no later tiian 60 

17 days after the obligation is incurred, while ddita of more tfaan $500 must be reported as oftfae 

18 . date tfae obligation is incuned. 11 C.F.R. § 104.11(b). 

19 In addition, Comphunanta dlege a possible reporting viotation if RPM significantly 

20 delayed payment of staff expense reports. The payment by an individud from his or her 

21 personal funds, including a persond credit card, for the costa incurred by or on behdf of, a 

22 candidate or politicd conunittee is a contribution unless tfae payment is exempted fiom tfae 

23 definition of contribution under 11 C J.R. § 100.79. 11 CF.R. § 116.5. Specifically, if tiie 
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1 payment is not exempted under 11 CF.R. § 100.79, it shall be considered a conttibution by the 

2 individud unless tiie individud is rdmbureed witiiin sixty days after tiie closing date of tiie 

3 billing statement on which the charges first appear if the payment was made using a peraonal 

4 credit card, or within thirty days after the expense was incuned if a personal credit card was not 

5 used. 11 CF.R. § 116.5(bX2). A committee must treat the obligation arising from payment 

^ 6 described above as an outetanding debt until reimburaed {see 11 C.F.R. § 116.S(c)), and is 
CO 
0 
^ 7 therefore subject to the reporting requirements of 2 U.S.C § 434(b). 
0 
Kl 8 RPM's original disclosure reporta filed with the Commission for May 2006 through 
KT 
P 9 February 2007, the time period of tiie dleged violations, show tiiat RPM disclosed only one debt, 
r i 

ri 10 a loan from Alliance Bank that ranged in value from approximately $130,000 to $170,000. RPM 

11 disclosed no additiond debta in the 51 amended reporta it tiled in Fdiruaiy 2007. Therefore, if 

12 RPM incurred debt in excess of $170,000 or delayed repayment of expenses incurred by ita staff 

13 beyond the timeframes allowed by the regulations, it violated 2 US.C § 434(bX8) by fiuling to 

14 report ita debta and obligations. ̂  

15 Notably, RPM did not deny any of the compldnt's dlegations in ita response or to the 

16 press. However, a follow-up article ui tfae MinneapolisSt. Paul Star Tribune reported that State 

17 GOP spokesman Mark Drake sdd tiut tfae party is confident tfaat it is taking dl necessary steps 

18 to comply witfa FEC regulations and ckumed tfae compldnt by CREW was '"politicdly 

19 motivated." Dan Browning. Complaint Filed Over State GOP Finances. Minneapolis-St. Paul 

20 Anr Tribune (Jdy 17,2007). So, while the party stated to tiie press that it is takuig steps to 

21 comply with Coinmission regutations, it has not denied the dlegations. In fact, a search of the 
' Altfaough s review of die 51 amendments reveried severd inegularities, including diiftiqg tfae reporting of 
employee leinbunemenls from die Sdiedule H4 (Disbuisements fiir Allocsted Federsl/Nonfedenl Acthdty) to 
Schedule B (Itemised Disbunementt), tfae fsee ofthe reports do not provide the mfbimation necessaiy to draw any 
conclusion as to whedier RPM fiuled to disdose its debtt end obligations in accoidance with the Act. 
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1 public record has also not reveded any statements from RPM intended to discredit Tostenson.̂  

2 RPM's initid response to tiie compldnt indicated that it was conducting an intemd audit and 

3 expected to file further amendments to ita disclosure reporta. The Committee likely would not 

4 invest resources to conduct a comprehensive intemal audit witiiout any indication of the 

5 truthfulness of Tostenson's allegations. The amendmente to the Committee's disclosure reports 

^ 6 filed in May 2008 did disclose additional debt to vendora during the time period in question. 

0 
ri 7 Accordingly, there is reason to bdieve that the Republican Party of Minnesota and Anthony G. 
0 
Kl 8 Sutton, in his official capacity as treasurer, violated 2 U.S.C. § 434(b). 
Q 9 C. Excessive Non-Federal Transfera for Allocated Administrative Expenses 
r i 

ri 10 The Act prohibita the making or knowing accqitance of corporate or labor organization 

11 contributions or expendittires in connection witti a federd election. 2 U.S.C. § 441b(a). Further, 

12 the Act provides thd no person sfadl make contributions to a state party committee's federd 

13 account in any calendar year which in the aggregate exceed $10,000, and prohibite the state 

14 committee from knowingly accqiting such conttihutions. 2 U.S.C. § 441a(a) and (f). Under 

15 Minnesota campdgn finance law, corporations are prohibited fiom making contributions to 

16 political parties; however, labor organizations are pennitted to make auch contributions. In 

17 addition, there is no conttibution linut for permisdble sources giving to politicd parties. 

18 Minnesota Statute Chapter lOA, Section 27. 

19 Where a committee has established both a fisderal and a non-federal account, "only fiinds 

20 subject to the limitations and profaibitions of the Act sfadl be dqiosited into sucfa sqiarate federal 

21 account." 11 CF.R. § 102.5(aXlXi)- State party committees may transfer funds fiom tfadr non-

' Tostenson alleges that he was fired fiom his position at RPM on Febiuaiy 9,2007. 
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1 federal account to tiieir federal account solely to meet allocable expenses, such as administtative 

2 costs that are not directly atttibutable to a clearly identified fixieral candidate. 11 C.F.R. 

3 § 106.7(f). Under this providon, the committee must pay the entire amount of an dlocable 

4 expense from thdr federal account and ttansfer funds from their non-federal account to the 

5 federal account soldy to cover tiie non-federal share of tiiat dlocable expense. 11 CF.R. 

^ 6 § I06.7(f)( 1 Xi)- The conunittee must ttansfer funds from tiie non-federal to the federd account 

^ 7 to meet allocable expenses no more than 10 days before and no more than 60 days after the 
0 
Kl 8 payments for which they are designated are made fhim the federal account 11 CF.R. 

Q 9 § 106.7(0(2Xi)- Any portion of a transfer firom a committee's non-federal account to ita federal 
r i 

ri 10 account that does not meet these timing requirements is presumed to be a loan or a contribution 

11 from the non-federd account to tiie federd account, in violdion of the Act 11 C.F.R. 

12 § 106.7(f)(2Xii). 

13 It appean that RPM did not properly dlocate adminisbative expenses between ita federd 

14 and non-federal accounta, and tiiat tfie non-federal account transfera to the federd account may 

15 have contdned funds prohibited in connection witfa federal elections. See 2 U.S.C. §§ 441a(a) 

16 and (f) and 441b(a); Minnesota Stattite Chapter lOA, Section 27. RPM's amended reports have 

17 actudly increased the amount of the excesdve transfera fiom the non-federd account firom over 

18 Sl .25 million to over $1.4 nuUion. Because there appeara to be excessive transfera regardless of 

19 the latest amendmente, and these transfera may contam contributions prohibited m connection 

20 witii a federd election, there is reason to believe that the Republican Party of Mmnesota and 

21 Antiiony G. Sutttm, m his officid capacity as ttwurer, violated 2 US.C §§ 441b(a) and 441a(f) 

22 and 11 C.F.R. §§ 102.5(a) and 106.7(f). 


